The law of defamation in Russia has a long history. Its roots are in the European tradition, but the discontinuity of its historical development has meant that there have been particular difficulties in reconfiguring the law for the new human rights era following Russia's accession to the Council of Europe in 1996 and ratification of the European Convention on Human Rights in 1998. Defamation law must now be been tested against the fundamental standards enshrined in the ECHR, to ensure that appropriate levels of protection are provided not only for reputation but, also, for freedom of expression. It has been left largely to the judiciary and judge-made law to manage this difficult transition. This article analyses the elements that make up the law of defamation in Russia and assesses the challenges that remain in adapting it to the twenty-first century.
Introduction
Protection for personality rights in general, and for honor and reputation in particular, has a long history in Russia, as in other European jurisdictions, which can be traced back through the pre-revolutionary period to the earliest legal texts. Civil remedies for defamation, however, lay dormant in the earlier part of the Soviet era, to be partially revived in the 1960s and then extended in the 1990s. But this is an area which has encountered particular challenges in its reconfiguration for the post-Soviet era. The law of defamation is a "curious compound", 1 the composition of which has come under intense scrutiny in many systems during the closing decades of the twentieth century. Its elements have been adjusted in varying ways in order to combine protection for reputation "diffamatsiia"); 7 but, in keeping with English usage, the term "defamation" is used for this criminal wrong as well as for the general concept. Closely related is the civil wrong of insult ("oskorblenie"), which compensate affronts to dignity even if they are not demonstrably based upon falsehood; 8 and there is also an administrative offense of insult (likewise "oskorblenie") which similarly does not require remarks to have been factually incorrect but stipulates that they should have involved an element of "indecency" ("vyrazhennoe v neprilichnoy forme"). 9 The formal division between libel and slander, by which English law distinguishes remedies for spoken and written defamation, is not found in Russian law. Issues relating to the protection of private information 10 and image rights 11 in the modern law are beyond the scope of this article and will not be discussed below.
The Pre-Revolutionary Era
The concept of verbal injury as an actionable infringement of honor and status, attracting sanctions in the same way as physical blows, is scattered through the earliest Russian texts. 12 While the role of criminal procedure in addressing such wrongs may have been the primary concern of the early texts, the rise of civil litigation can be traced to the sixteenth century. 13 The Sudebnik of 1550 reveals that in cases of infringement of honor ("bezchest'e") a complex scale of civil compensation had evolved, according to the rank and gender of the victim. 1861. In keeping with other European legal systems, insult and defamation were treated primarily as criminal wrongs, but a parallel right to civil compensation also arose. 16 Tiutriumov's compilation of the Civil Laws in the latter days of the Russian empire allowed for small sums to be claimed by way of civil compensation, alongside or as an alternative to criminal sanctions, when the claimant had suffered "personal disgrace and insult". 17 Pobedonotsev's authoritative Course on Civil Law, published in 1896, drew parallels with the contemporary French and German law in casting wrongs against the person as primarily a matter for the criminal law, and to that extent the primacy of the detailed civil remedies offered by English law was regarded as "distinctive". 18 At the same time, he also traced the legacy of the Roman law actio iniuriarum-in Russia as in other European legal systems-in providing injured persons, or their relatives, with civil remedies in cases of murder, assault, the use of violence, deprivation of freedom as well as personal disgrace and insult. 19 However, the highly restrictive system of press censorship which had been in place since the enactment of "temporary" press laws in 1865 20 gave the law of defamation a very different context from that which obtained in some other European jurisdictions at that time. Admittedly, there appeared to be little sign of the widespread use of defamation lawsuits as the tool of political censorship, which is said to have been prevalent in late nineteenth-century Germany; 21 but the scope to defame those in public life, in effect, was cut off at source. There was no phenomenon in Russia comparable to the "epidemic" of libel litigation observed in Germany in the 1880s involving tens of thousands of cases annually. 22 And there was certainly no Russian equivalent of the French Loi sur la liberté de la presse enacted in 1881, 23 or of the developments that in England had led to 16 See, e.g., A. Gozhev and I. the establishment of a fair-comment defense as the newspaper industry expanded in the latter part of the nineteenth century. 24 In the latter part of the imperial period, while the Russian law of defamation lay recognizably within the European tradition, 25 it remained largely isolated from the changes in press culture that in certain European jurisdictions were causing the proper boundaries of freedom of speech to be rethought in the closing years of the nineteenth century. 
Defamation and Insult in the Soviet Era
After the Revolution, the crimes of insult 27 and defamation 28 survived in the 1926 RSFSR Criminal Code as offenses against public order. Both were directed at honor and dignity, with the exacerbating feature in relation to insult that some sort of indecency had been imputed. Moreover, while defamation is based on false information, an insult might be justiciable even if it was not based upon a false statement of fact. However, no specific provision was made in the 1922 RSFSR Civil Code for civil liability for defamation or insult, or indeed in any other legislation of the early Soviet era. As Grzybowski has suggested, 29 further development of private remedies for slights against reputation was hardly consistent with the post-revolutionary order, certainly insofar as the allegedly defamatory remarks appeared in the media. The role of the Soviet press was not only to inform on matters of objective truth but, also, to educate its readership and to exhort it to greater endeavor. Accordingly, it was "the duty of the Soviet man to embrace and emulate the criticism by the press and to assist in the elimination of mistakes and shortcomings". 30 Even if the media were on occasion over-zealous in exposing personal and organizational failures, individual interests were not be asserted in such a way as to undermine the forces of progress. Indeed, the draft civil code presented to the Duma on the eve of the First World War followed the European style of containing a general clause on delictual liability, in Art.1173, without specific provision for defamation or insult. The fifth section of the Code, on the Law of Obligations, was introduced to the Duma in 1913. For the official publication approved by the Minister of Justice, see V.E. Gertsenberg and I.S. Pereterskii (eds.), Obiazatel'stvennoe pravo. Kniga v Grazhdanskogo Ulozheniia (Pravo, St Petersburg, 1914), the draft introduced on 14 October 1913 to the State Duma. The draft had drawn heavily on continental European scholarship; see C.P. Gal'perin, "Zamechaniia na glavu pervuiu proekta v knigi grazhdanskogo ulozheniia (ob obiazatel'stvakh)", Vestnik prava (1903) The civil law of defamation, therefore, did not figure in Soviet textbooks for several decades; but an important turning point, as in so many other respects, was the Twentieth Party Congress of the Communist Party in 1956 and Khrushchev's famous "secret" speech. The ensuing public campaign to rediscover "Leninist" principles of social democracy and to restructure socialist legality was ultimately to replace the "dualism of law and terror" with a new "dualism of law and social pressure". 31 Nonetheless, one of its lasting consequences was a reappraisal-at least at a theoretical level-of protection for the honor and dignity of the individual.
The 1961 Program of the Communist Party of the Soviet Union
32 envisaged a transition to communism in which "moral principles become increasingly important", 33 bringing society closer to a stage in which "the personal dignity of each citizen is protected by society".
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This new focus upon the importance of personal dignity became apparent almost immediately in the more punitive approach adopted by the 1960 RSFSR Criminal Code to crimes against the person. In the 1926 Criminal Code, political crimes had been punished with significantly greater severity than non-political offenses, so that infliction of bodily injury, rape, theft, defamation and insult met with relatively lenient penalties as compared with crimes against the state. Ibid., 108.
Ibid., 109-110 (emphasis added). The 1977 USSR Constitution later provided, in Art.57, that citizens had "the right to judicial protection against infringements of their honor and dignity, life and health, and personal freedom and property", although this "right" was qualified by the stipulation, in Art.39, that "the exercise of rights and citizens by citizens must not harm the interest of society and the state or the rights of other citizens". Ved. SSSR (1977) and spiritual needs of the citizen". 38 In particular, a civil remedy was restored to the law of defamation. Article 7 offered individuals and also organizations the right to demand the refutation of statements that impugned their "honor and dignity". 39 If the author of the statement failed to prove its truth, the sanction for failure to refute was a fine payable to the state. The principal distinguishing feature between civil defamation and criminal defamation was that while the criminal offense required malicious intent, the civil wrong was actionable even where the defendant had no intention to harm. In the absence of provable intent, therefore, the criminal prosecution would fail, but a civil claim might remain. Article 7 was thus an important landmark, in effect restoring to the Soviet citizen a remedy for iniuria. Admittedly, it did not provide for the moral injury suffered to be compensated by the award of damages but, instead, attempted to restore reputation, on pain of criminal punishment of the defendant. Article 7 of the 1961 Fundamentals was duly implemented by Article 7 of the 1964 Civil Code of the Russian Soviet Federative Socialist Republic, in which its text was repeated verbatim. 40 It was left unclear whether Article 88 of the Fundamentals-the "general clause" on delictual liability-allowed for damages to be payable for patrimonial loss or moral prejudice. Soviet scholars argued that the former should be exigible on proof of fault, but were divided on the latter. 41 The criteria by which defamatory statements were to be judged under Article 7 are of particular note. 42 Other European jurisdictions purport to appraise defamatory remarks objectively by hypothesizing the likely impact on the general community. Defamation in German law, for example, is perpetrated by remarks which "malign [the plaintiff] or disparage him in public opinion", 43 and an English court asks: "would the words tend to lower the plaintiff in the estimation of rightthinking members of society generally?" 44 Inevitably, therefore, the attribution of opinions to "right-thinking" members of society becomes normative, not purely descriptive, by reference to what-in the court's view-persons in the street ought to think rather than what they do think. The normative nature of the equivalent test in Soviet law was explicit from the outset. Not every negative comment would attract liability in terms of Article 7. As with other civil rights, the right to honor and dignity merited protection only in so far as consistent with "the rules of the socialist community, and the moral principles of a society building communism". 45 In a 1964 review of judicial practice, the USSR Supreme Court declared that honor and dignity was undermined where the imputation lowered the subject in public estimation "from the point of view of the laws and rules of socialist communal life and of the moral principles of our society". 46 Of course, many of the types of imputation deemed actionable by this standard would also have been regarded as defamatory by Western European standards-such as allegations of dishonesty or criminal or disorderly conduct. But, in addition, they included other categories more particularly reflecting Soviet mores, for example: assertions regarding non-fulfillment of labor obligations, violation of civic or filial duties or of the rules of communal living, display of characteristics disapproved of by communist morality, or membership in a religious sect.
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The initial reception of Article 7 was "troubled", with leading newspapers such as Izvestiia and Pravda campaigning forcefully against recourse to the new provisions being offered as a means of vindication for "intriguers" ("kliauzniki") and "parasites" ("parazity"). 48 Nonetheless, Article 7 remained, and while it could hardly be said to have opened the floodgates to defamation litigation generallywhether generally or in relation to political comment-its impact was not trivial. By 1972, the Plenum of the Supreme Court noted that around 400 cases per year were being brought across the Soviet Union, 75% against newspapers and 25% against individuals, and the claims were upheld in just under 50%. 49 However, a worrying feature of these developments-perhaps reflecting the courts' lack of familiarity with the framework entrusted to them-were the "mistakes" and misconceptions that bedeviled legal practice in this area, with significant "errors" found in a number of decisions.
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Protection for reputation was thus significantly enhanced in the 1960s; and, indeed, the right to protection of honor and dignity was included in the 1977 Soviet Constitution. 51 57 This broadened the scope of the anti-Soviet propaganda offense by extending it to "fabrications" known to be false which "defamed" the Soviet state and social system, even if they were not circulated for the purpose of subverting or weakening Soviet authority. There was no requirement that anti-Soviet intent be proven.
The scope for political discussion was thus limited by not only by press censorship but, also, by broadly-framed provisions criminalizing any comment on public affairs that could be construed as defamation of the state. there was little call to bring journalists to account in the civil courts for publishing politically controversial material, since such text was unlikely to find its way into the media in the first place. A well-publicized but relatively rare example, involving foreign journalists, was the 1978 case of Gosteleradio v. Whitney and Piper. Whitney and Piper were correspondents for The New York Times and Baltimore Sun, respectively, who published articles alleging that that the televised confession of a prominent Georgian dissident had been fabricated. After highly-charged proceedings, at which the dissident in question was brought out of jail to testify, the civil action brought against them by the Gosteleradio, the state broadcasting organization, was successful, although western commentators regarded the proceedings as flawed even by the letter of Soviet law. 58 The defendants declined to attend the proceedings and, in any event, had no standing to compel their newspapers to refute their statements; in the event, however, they did pay the fine exacted by the Soviet court.
The perestroika era saw further development of civil remedies for defamation, however. In the closing months of the Soviet Union, the 1961 Fundamental Principles of Civil Legislation were recast into the 1991 Fundamental Principles of Civil Legislation which significantly expanded the provisions relevant to defamation. Article 7 of the 1961 Fundamentals had dealt with infringements of honor and dignity by compelling refutation of the offending statement. Article 7 of the 1991 Fundamentals protected not only honor and dignity but, also, the business reputation of citizens and juridical persons. 59 A further highly significant change was that the 1991 Fundamentals provided for monetary compensation for damage and moral harm, 60 over and above the right to demand refutation of the defamatory imputation. Nonetheless, in this era of glasnost', a notable omission from the 1991 text of Article 7 was any reference to freedom of expression, to counterbalance the extended reach of defamation.
By the end of the Soviet era, therefore, the civil law of defamation had been revitalized but in isolation from the processes which in other European jurisdictions had created a complex balance between protection for reputation on the one hand and press independence and freedom of expression on the other. In the 1990s, the lifting of control of the media brought a flowering of political commentary and a new generation of journalists. Privatized and independent 58 See Glenn Kolleeny, "Comment: The Soviet Law of Defamation and the Case of Gosteleradio v. Whitney and Piper", 20 Columbia Journal of Transnational Law (1981), 295-318. Levitsky provides more a "unusual" example of a case brought under Art.7 (op.cit. note 40, 54-57) in which defamation proceedings had been instituted (unsuccessfully) by a district prosecutor, G. Filimonov, against a commentator, O. Chaikovskaia. The allegedly defamatory allegation was contained in her article published in Izvestiia describing his views as "naïve" and "dangerous" after he had written to Literaturnaia Gazeta arguing for a presumption of guilt in criminal proceedings. 59 1961 Fundamental Principles of Civil Legislation of the USSR and the Union Republics, op.cit. note 37, Art.7(1).
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Ibid., Art.7(6). media organizations competed in Russia to produce original discussion and satire that was often highly critical of public and political figures. With the turn of the new century, however, independent media organizations have struggled to continue and political satire has shifted from the traditional media to the internet. 61 Of course, many factors have combined to change the environment for political speech in the twenty-first century Russia-most of which are beyond the scope of this article, not least of which are the "voluntary" cooperation between journalists and the state 62 and tighter control over access to information. 63 The role of the law of defamation in "chilling" debate in the traditional media should not be ignored, however.
Defamation in the Post-Soviet Era
The 1993 Constitution of the Russian Federation makes provision both for the importance of reputation to the individual and for freedom of expression. Article 23 enshrines the right to protect honor and good name, but is balanced by Article 29(1), guaranteeing "freedom of thought and expression" and "freedom of the mass media", and adding that "censorship is forbidden". 64 Article 46 confers a general right to judicial protection for constitutional rights and freedoms.
Decriminalization and Recriminalization of Defamation
Although in 2010, the United Nations described criminal defamation laws generally as "problematical", 65 laws criminalizing defamation and insult continue to be common, notably in continental European jurisdictions-even if rarely applied. In post-Soviet Russia too, defamation and insult remained crimes until 2011, attracting fines or imprisonment, with more severe penalties imposed in cases where the offending statement was published in the media or where it contained a false allegation of criminal conduct; 67 in practice, accusations that a person has committed a crime were most often the basis for prosecutions. Since a successful prosecution required malicious intent to be established as well as knowledge that the allegation was indeed false, convictions were relatively rare;
68 but a number of high profile cases had generated controversy as to the appropriateness of criminal sanctions in such matters. One of the most notorious involved the investigative journalist Mikhail Beketov, who had published articles critical of the mayor of the Khimki district outside Moscow, Vladimir Strelchenko. When Beketov's car was burnt out in 2007, he alleged that Strelchenko was responsible for the incident. Criminal proceedings were brought under Article 129 but interrupted by a near-fatal attack on Beketov by unidentified assailants. They resumed in 2010 with the defendant in a wheelchair and having lost the power of speech. A guilty verdict and fine of 5000 rubles at first instance, triggering significant public sympathy, was eventually overturned on appeal, on the basis that the necessary criminal intent had not been established by the prosecution.
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Following these developments, Articles 129 and 130, setting out the crimes of defamation ("kleveta") and insult ("oskorblenie"), were deleted from the Criminal Code in November 2011. 70 However, they did not disappear altogether; in effect, they were reincarnated as the administrative offenses of defamation and insult in Articles 5.60 and 5.61 of the 2001 RF Code of Administrative Offenses, 71 and indeed even higher fines were imposed than under the repealed criminal provisions. The re-categorization of these offenses perhaps carried some symbolic significance therefore; 72 but it was of marginal impact in liberalizing the law in practice. In any event, any intended concession towards a more liberal regime was abruptly withdrawn after only a few months by reform in July 2012, reinstating defamation to the Criminal Code. 73 Article 128.1-as now inserted into the Code 74 -has not restored prison sentences but has introduced penalties for defamation that significantly exceed those exacted under Article 129 or under the short-lived Article 5.60 of the Administrative Code. In the ordinary case, defamation is punished with a maximum fine of 500,000 rubles or the equivalent of the defendant's income for a six-month period, or 160 hours of compulsory labor;
75 where the offending imputation is contained in a public statement, publicly performed work, or in the media, the maximum fine increases to 1,000,000 rubles. 76 This tariff rises to 2,000,000 rubles where the defamation has been pronounced by the defendant in an official capacity, 77 3,000,000 rubles where its substance was that the victim was suffering from a noxious disease or had committed sexual offense 78 and 5,000,000 rubles where it alleged the victim to have committed a serious crime. 79 There is also separate provision imposing a fine of up to 2,000,000 rubles in relation to defamation of those involved in legal process, judges, jurors, prosecutors, and others involved in judicial procedure. 80 Article 128(1) defines defamation ("kleveta") as "the dissemination of information known to be false impugning the honor and dignity of another person or damaging his reputation". 81 The important distinction from the civil wrong, therefore, is that while civil liability does not turn upon malicious intent (as discussed further below), the criminal offense requires that the defendant should have known the imputation to be unfounded (the adverb used in the Russian text is "zavedomo"). No further indication is given as to the precise state of knowledge required to found liability, nor the circumstances in which knowledge might be inferred; but, as with Article 129 previously, establishing proof of such knowledge may turn out to be a significant barrier to successful prosecutions. The Russian-language text of the new Art.128.1 is available at <http://www.pravo.gov.ru/>, or at the commercial databases, "Garant" (<http://www.garant.ru/>), "KonsultantPlius" (<http://www.consultant. ru/>), or "Kodeks" (<http://www.kodeks.ru/>). The "administrative" offense of insult, introduced in 2011, remains and is constituted by "debasing the honor and dignity of another person, expressed in an indecent form". 83 There is little sign, as yet, of widespread prosecutions on such charges; but an indication of the potential scope of criminal liability in relation to remarks that are demonstrably true is found in the civil proceedings forming the basis for the 2007 case of Chemodurov v. Russia. 84 In that case, a journalist had published an expose describing the misappropriation of funds from a regional Governor's budget and the Governor's instructions to officials to cover this up. He had reflected that "a Governor who gives such advice is abnormal". A claim brought by the Governor for defamation under Civil Code Article 152 was unsuccessful on the basis that the journalist could prove the factual basis for the story. However, the court awarded damages for the insult suffered, in terms of Article 150, because of the use of the term "abnormal" ("nenormal'nyi") was an affront to dignity that, in colloquial usage, could carry connotations of mental incapacity. On the journalist's application to Strasbourg, the ECtHR found the comment not to have exceeded the acceptable limits of criticism. Nonetheless, the case serves as a warning that, even where journalists have verified their sources, comment thereon using figurative or ambiguous terminology may be vulnerable to interpretation as "indecent" and, thus, actionable by civil or criminal suit.
There is a further administrative offense of omitting to take measures to prevent insult in a public forum or the media, even if the instigators were third parties, 86 although there is no indication of the circumstances in which such failure to take action attracts liability, nor those by which such failure might be exculpated. Moreover, Article 319 of the Criminal Code remains: insult specifically directed against public officials is an offense punishable by a fine and/or by a period of compulsory labor.
The re-criminalization of defamation so soon into a new Presidency 87 is no doubt intended to be taken as warning of a more punitive approach towards unguarded public discourse. It remains to be seen whether, in practice, it heralds a fresh wave of successful criminal prosecutions. Nonetheless, this renewed threat of prosecution and of significant financial and other penalties has the potential to exert a persuasive form of negative censorship. Its effects are likely to be felt not so much within the conventional media but, to a greater extent, by smallscale media organizations and individuals voicing public comment by informal means-a blogger who gets the facts wrong in alleging criminal wrongdoing by a public official, for instance, risks not only prosecution but, also, bankruptcy.
Civil Liability
Whatever the future impact of recent reforms on the number of criminal and administrative prosecutions, the volume of civil litigation continues to be substantial. Article 150 of the RF Civil Code 88 now sets out the general framework of protection for "nonmaterial assets" ("nematerial'nye blaga"), including life and health, honor, good name, and reputation, privacy, confidentiality, freedom of movement, and the rights of authors. More specifically, Article 152 deals with "honor, dignity and business reputation", 89 reworking the provisions formerly located in Article 7 of the 1991 Fundamental Principles of Civil Legislation. A party who believes himself, herself, or itself to have been defamed:
has the right to apply through the court for refutation of information, impugning his honor, dignity or business reputation, unless the person who has spread such information proves its correspondence with reality." 90 Essentially, therefore, Article 152 offers a remedy where: (i) the plaintiff can establish that the offending statement or publication have a damaging effect on honor, dignity or business reputation; and (ii) the defendant is unable to demonstrate the accuracy of its underlying factual basis.
On pain of a fine, a "refutation" ("oproverzhenie") must appear in the same medium in which the defamatory material was published, and any documents containing the offending words are subject to exchange or recall. 91 In cases where the offending information has become "widely known and it is not possible to bring a refutation to the attention of all", the plaintiff instead can demand the confiscation and destruction of all material in which it is contained. Moreover, if the offending imputation has appeared on the Internet, the person responsible must publish the refutation by a means which will ensure that it reaches Internet The Russian-language text of Art.152 is available in electronic form in the sources detailed at note 74 supra. users. 92 The plaintiff also is entitled to respond by publishing a response in the same medium. 93 A fine is payable in the event that the defendant does not comply with the obligations noted above; in addition, the plaintiff may claim financial compensation for any losses and moral harm suffered. 94 Compensation for moral harm may be awarded "regardless of fault", 95 although in fixing the quantum the court is directed to consider not only the injury suffered by the plaintiff and the plaintiff's individual characteristics but, also, the degree of "fault" ("vina") exhibited by the defendants, 96 subject always to "the requirements of reasonableness and justice" ("trebovaniia razumnosti i spravedlivosti").
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These provisions are available not only to natural persons. As in other European Civil Law jurisdictions, 98 they extend to protecting the reputation of the dead. 99 They are also declared expressly in Article 152(8) to apply also to legal persons seeking to vindicate their business reputations, whether by demanding a refutation, confiscation of material, or by the award of damages.
100 Indeed, they have been successfully invoked not only by business entities but, also, by public organizations such as political parties.
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Liability is "strict" in the sense that the civil wrong has become uncoupled from the concept of intent that is required for the criminal offense and that was an element of the actio iniuriarum. 102 There is no requirement for the plaintiff to prove intention to harm or knowledge of falsity on the defendant's part. By the same token, there is no defense if malice is demonstrably absent, even in the circumstances that command "privilege" in Anglo-American jurisdictions. The motivation of the defendant is irrelevant except to the extent that perceived degree Ibid., Art.152(5).
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Ibid., Art.1100.
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Ibid., Art.151(2). See note 103 infra.
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Ibid., Art.1101(2). of fault is one of the circumstances that may affect the amount of compensation awarded.
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Truth is, in effect, a defense in that Article 152(1) allows claims to succeed, only if the defendant cannot establish that the defamatory imputation "corresponded with reality". However, the Civil Code makes no express provision conferring privileged status on the media in relation to their coverage of matters of public interest. The wording of Article 152 makes no mention of a "public interest" defense or its equivalent, and it is not sufficiently open-textured to accommodate such a defense by implication (by use of concepts such as "fault" or "negligence"). An opportunity to adjust the wording of Article 152 was presented in 2012, following a major revision project which lasted four years and culminated in amendments to 500 of the Civil Code's Articles. 104 However, the focus of this exercise primarily has been on commercial, land and intellectual property law. Although minor amendments were made to Article 152-with regard, for example, to Internet publication 105 -no public interest defense appears to have been contemplated, at least at this time.
Admittedly, the 1991 RF Law on the Mass Information Media 106 sets out a number of rights guaranteed to the journalist carrying out professional activities, including the right to "seek out, inquire, receive and spread information" 107 and to protect her or his own "honor, dignity, health, life and property as a person discharging his civil duty". 108 Otherwise, however, the Law on the Mass Information Media reinforces the obligation imposed in the Civil Code to refrain from publishing defamatory material. It does not provide any specific defenses available in the event of a defamation suit to journalists seeking to exercise these rights, except to the extent that journalists are absolved of civil liability where they have merely disseminated information obtained from official reports or news agencies or from official publications of state organs, public associations etc. 109 
The text of Art.151 directs that: "In fixing compensation for moral harm, the court takes into account the level of culpability of the defendant and any other circumstances worthy of attention. The court must also consider any degree of physical and moral suffering that is linked to the victim's individual characteristics." ("Pri opredelenii razmerov kompensatsii moral ' Ibid., Art.57.
The European Convention on Human Rights: Practice Prior to 2005
In the 1990s, one commentator at least had urged that a necessary "first step" towards achieving appropriate levels of protection for both reputation and freedom of expression would be to recognize that "the relevant texts do not categorically exclude recognition of constitutional and international norms as sources of defamation law".
110 Some orientation in this direction was suggested by a 1996 RF Supreme Court decree reminding the judiciary of the central significance of Article 18 of the RF 1993 Constitution and highlighting that human rights and freedoms were "directly" enforceable and "determinative of the meaning, content and application of laws", although admittedly that document made no specific reference to defamation. 111 
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At the same time, serious concern was expressed about Russia's preparedness to join the Council of Europe. 114 Optimism that reform processes might nonetheless be hastened thereby was not borne out when, in 2005, the Council of Europe's Parliamentary Assembly presented its wide-ranging report on Honouring The document further referred in para. 5 to Art.15(4) of the Constitution, which incorporated the "generally recognized principles and norms of international law" ("obshchepriznannye printsipy i normy mezhdunarodnogo prava") as an integral part of the Russian system of justice, and specifically mentioned the Universal Declaration of Human Rights (providing not only for protection of honor and reputation at Art.12 but, also, for the right to freedom of opinion and expression at Art.19). 115 The law of defamation was identified as one of the areas which fell short of the necessary European human rights standards. The rapporteurs noted their concern at "the current defamation legislation and its application by the Russian judiciary and executive powers. Journalists are often prosecuted through libel suits (approximately 8,000 to 10,000 lawsuits a year)".
116 By this time also, the growing numbers of applications brought by journalists to the European Court of Human Rights (ECtHR) 117 indicated worrying gaps between Russian jurisprudence and European standards, and that as far as Russia was concerned the inconsistencies in judicial practice first observed by the USSR Supreme Court in the 1970s 118 plainly had not been alleviated by the requirement to factor in consideration of European jurisprudence. The mismatch between the expectations of the CoE's Parliamentary Assembly and Russian defamation law in practice was not perhaps surprising; in any event, Russia is hardly alone in having struggled to map the open-textured norms of the Convention on to the framework of private law. 119 Although the Constitution had hitherto addressed protection for both reputation 120 and freedom of expression, 121 there had been little sustained attempt to correlate these constitutional norms with civil law remedies.
It is nonetheless possible to draw from Strasbourg jurisprudence certain irreducible principles which underlie the balancing of freedom of expression, as protected by Article 10 ECHR, against protection for reputation, as part of the individual's "personal identity and psychological integrity" 122 and thus within the scope of "private life" under Article 8 ECHR.
123 At the risk of over-simplification, For a discussion of whether protection for reputation is an independent right within the scope of Art.8 or whether this is more properly to be regarded as a factor to be considered in determining whether restrictions upon freedom of expression are lawful in terms of Art.10(2), see they can be summarized as follows. First of all, where there is a conflict between two rights under Articles 8 and 10, both must be considered and "neither of them can neutralize the other through the adoption of any absolute approach".
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In other words, a test of proportionality is required. 125 Nonetheless, the wording of Article 10(2) 126 requires initially that freedom of speech should be restricted only insofar as "prescribed by law", "necessary in a democratic society" and required to meet a legitimate aim.
127 Secondly, the press plays a crucial role in imparting information and ideas on matters of public interest and the public has a right to receive such material. A degree of "exaggeration or even provocation" is permitted 128 but carries with it the obligation of reporting "in good faith in order to provide accurate and reliable information in accordance with the ethics of journalism". 129 Thirdly, although in the first place it is for the national courts to make the distinction, 130 statements of fact and value judgments must be distinguished: "the requirement to prove the truth of a value judgment is impossible to fulfill and infringes freedom of opinion itself, which is a fundamental 
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"Art.10.1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. Art.10.2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. part of the right secured by Article 10". 131 Finally, the extent to which the disputed material relates to a matter of public interest is highly significant. The limits of acceptable criticism are wider in relation to persons acting in a public capacity than in relation to private individuals. Therefore "politicians must display a greater degree of tolerance".
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By 2005, it was evident from the case-law brought to Strasbourg by Russian applicants that the judicial interpretation of Article 152 of the RF Civil Code was not yet compatible with these core principles. An underlying problem may certainly have been a degree of mismatch between the European and Russian understandings of the legitimate limits of freedom of expression. As analyzed elsewhere, there has traditionally been greater emphasis in the Russian context on the responsibilities of the press with regard to national unity. 133 The countervailing interests specified in Article 10(2) of the ECHR-national security, public safety, the protection of public morals etc.-arguably have carried a different weighting within a Russian judicial culture attuned to the importance of collectivism. However, that is not to say that those countervailing interests should always prevail over freedom of expression. 134 Inevitably, inconsistencies in application of general principle have also raised pressing questions regarding possible political intervention in the deliberations of the courts and the partiality of the judiciary. 135 But a yet more fundamental obstacle posed by the wording of Article 152 was that, even on an expansive reading, it was not clear how the assessment Ibid.
135
On the extra-judicial pressures to which the judiciary has allegedly been subjected in some cases see […] they made off with quite a few billion. They've been dragged away from the hand that fed them, they've gone bust, and they want to come back and fill their pockets. But I think that if we allow them to do that they won't stop at a few billion-they will sell up the whole of Russia." Milov's claim failed because the remarks were not taken as generalizations that did not apply to Nemtsov, Ryzhkov, Milov specifically as individuals. The outcome of that case is difficult to reconcile with that of of the interests of freedom of expression was to be factored into the civil law remedy. Article 152 was directed expressly at injury to honor and dignity, without countervailing provisions-proportionate or otherwise-to address freedom of expression or to privilege commentary on matters of public interest. Against that background it was perhaps unsurprising that the Russian courts have not found it easy to incorporate reference to the ECHR-or to its interpretation in ECtHR jurisprudence-into their reasoning. Quite simply, this European material could not readily be mapped across into the basic framework as presented by Article 136 It found that reference to European authority was infrequent and superficial, particularly in the earlier part of the period under review. Only in nineteen of the 102 cases was there reference to the ECHR, and even fewerseven-cited ECtHR case law. Even then, when European authority was cited, this was almost always the leading case of Lingens v. Austria 137 (perhaps because this 1985 decision had been one of the first to become available in Russian translation). Unsurprisingly, therefore, there were several key areas in which European authority had not been consulted or applied and the practice of the Russian courts did not meet with European human rights standards. 138 The conclusions of Article 19 (admittedly not entirely disinterested) were borne out by the observations of the ECtHR in relation to Russian applications of this nature brought to Strasbourg. It noted in some instances that the reasoning of the domestic courts had been flawed to the extent that they made little attempt at balancing the competing demands of Articles 8 and 10 in an even-handed and informed fashion; indeed, in some cases they ignored the ECHR altogether. In the 2009 decision Krutov v. Russia, for example, Russian courts were found to have confined their analysis to the plaintiff's interest "without giving any consideration to the Convention standard which requires very strong reasons for justifying restrictions on debates on questions of public interest initiated by members of the press". 139 In Romanenko v. Russia (also 2009), the ECtHR concluded that Russian courts had failed even to recognize that the case presented a conflict between protection of reputation and the right to freedom of expression. A particular challenge in translating European standards into practice under Article 152 was that the text of the Code did not articulate any distinction between fact and comment or opinion.
141 Accordingly, the Russian courts tended to treat both in the same way, referring uniformly to information/statements ("svedeniia"), and operating on "the assumption that any such statement was amenable to proof in civil proceedings". 142 Irrespective of whether the contested statement was straightforward fact or a value judgment, the defendant avoided liability under in Article 152 of the Civil Code only by demonstrating that it "corresponded with reality" ("chto oni sootvetstvuiut deistvitel'nosti"). But this formulation presented particular problems in relation to political speech by media defendants. While "correspondence with reality" might readily be judged one way or another in relation to straightforward factual assertions, this was much harder for the kind of statements of opinion or comments typically found in political journalism, especially if couched in metaphorical language. Cases brought to the Russian courts in the 1990s showed that it has hardly been possible to prove the literal truth of comments such as that the plaintiff's fortune was "made from the woes and tears of simple people", and that "whatever he undertakes is damned", 143 that a regional governor had implemented policies that were "selfish and destructive", 144 or that teachers were frightened to express concern about the management style of an education authority. 145 The case of Fedchenko v. Russia 146 offers a fairly typical illustration of such problems. 147 Fedchenko was the editor of a newspaper that had published an article that was critical of various management failures in the 
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A striking earlier illustration of such problems was found in the case brought by Vladimir Zhirinovskii, citing the equivalent provision in Art.7 of the 1991 Fundamentals and seeking moral damages from Izvestiia newspaper and from former Deputy Prime Minister, Egor Gaidar (discussed in Krug, op.cit. note 110, 327). The newspaper had alleged Zhirinovskii to be a "fascist". Its argument that it had been presenting an analytical appraisal of the plaintiff's political character was ineffective as an answer to liability under Art.7. In an attempt to dress up as verifiable fact what was essentially unverifiable as the expression of a point of view, the defendants attempted to assert specific parallels between the plaintiff's writing and that of Hitler, and between 1920s Germany and 1990s Russia. Unsurprisingly, the newspaper was held not to have discharged the burden of proof required in order to establish this defense. But cf. now Karman v. Russia (14 December 2006) No.29372/02, (2009) 48 EHRR 21, in which a politician successfully sued a journalist and the newspaper in which he had been described as a "neofascist". The national courts held that the defendants had failed to discharge the burden of demonstrating that the politician was in fact a neofascist. However, in this instance, the defendants applied to the ECtHR which ruled that such language did not exceed the acceptable limits of political criticism and that their right to freedom of expression under Art.10 of the Convention had been violated. educational system in the Briansk Region and, in particular, the conduct of the head of the regional Department of Education. The departmental head brought a successful claim under Article 152 in the Sovietskii District Court, which was substantially upheld in the Briansk Regional Court. On Fedchenko's application to Strasbourg, however, the European Court found that in various aspects the rulings of the Russian courts had violated Article 10. In particular, classification of these assertions as factual statements interfered in an unwarranted way with the author's rights to express "subjective opinion". In criticizing management failings, Fedchenko had "done no more than fulfill the essential role of the press, that is, to impart information and solicit debate". 148 Most importantly:
the defendant in a defamation case concerning criticism of a public official's performance of his duties may not be required to prove the truth of all his factual assertions. This would but stifle public debate on matters of genuine public concern."
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In some cases where media defendants were required to "prove" the truth of their stories, their difficulties were further exacerbated by the imposition of an extremely high standard of proof-suitable perhaps for establishing the guilt in a criminal matter but not for judging the conduct of the parties in a civil case.
150
The imposition of such a standard in relation to value judgments of this nature was, in many cases, therefore a disproportionate interference with the right to freedom of opinion, particularly where the defendant was a journalist and the alleged injury was the expression of an opinion on a matter of public concern. A related problem in these early cases was that Article 152 did not distinguish political speech from remarks directed at conduct in other contexts. Consequently, there was little acceptance that, in the interests of public debate, those who performed public functions-politicians in particular but, also, public servants generally 151 -should expect to be "subject to wider limits of acceptable criticism than private individuals" in the conduct of those functions.
152 Indeed, the judiciary "routinely" made allowance for the plaintiff's public status by awarding increased damages 153 (reflecting an understanding, as in earlier times, that if these purpose of these provision was to address loss of honor and dignity, such persons had more to lose). This was another feature of judicial reasoning in was criticized by the European Court-the domestic courts had not properly considered the fundamental principle that civil servants, like the plaintiff, were subject to wider limits of criticism than private individuals and were obliged to tolerate a certain level of public discussion.
154 "Effective criticism" required reference to "specific figures and persons", 155 and "journalistic freedom" could extend to "a degree of exaggeration, or even provocation". In short, the commitment to import the standards contained in the ECHR had left numerous unresolved problems for judicial practice, and it was acknowledged that these required a vigorous response. 157 In 2003, the RF Supreme Court issued a Decree emphasizing the weight to be attributed to human rights considerations in judicial reasoning. 158 It declared that the practice of the Russian courts was to be aligned with the principles and norms of international law including the ECHR, as well as the jurisprudence of the ECtHR. 159 A further Decree in February 2005 was specifically directed at cases relating to injuries to reputation. 160 The coordinates by which judicial practice was to be set were noted in the Preamble to the Decree: Article 23 of the Russian Constitution protecting honor, dignity and business reputation but, also, Article 29 protecting freedom of thought and expression as well as freedom of the media; Article 15 of the Constitution which gave the norms of international law direct effect; and ECHR Article 10, with special reference to Article 10(2) (on the extent to which freedom of speech may legitimately be restricted). In particular, Article 10 was to be interpreted according to the "legal position"
161 of the ECtHR, as expressed in its judgments. The 2005 Decree summarized the essential requirements of Article 152-that the defendant had published information which impugned the character of 154 Ibid., para. 45.
155
Ibid., para. 59.
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Ibid., para. 34. Ibid., Preamble, para. 3 ("pravovaia pozitsiia").
the plaintiff in such a way as to infringe Article 23. 162 There were also pointers to the sort of material to be regarded as damaging to reputation-allegations that the plaintiff had broken the law or had engaged in dishonorable conduct; improper, unethical behavior in the private social or political sphere. And in place of the references to "socialist communal life" of the 1960s, the courts were directed to have regard to accusations of unscrupulousness in the industrial or commercial context or of violation of business ethics or business practices. 163 Most significantly, the Decree also gave direction in relation to cases involving public figures. Political figures and state officials should anticipate robust public scrutiny and criticism of their activities insofar as this related to their official duties and "insofar as this is necessary to ensure the transparent and responsible exercise of their powers". 164 The Decree referred the Russian courts to the 2004 Council of Europe Declaration on Freedom of Political Debate in the Media, 165 to the effect that a higher threshold of tolerance of criticism was to be imposed upon political figures and public officials and that any remedies awarded were to be proportionate. The Decree also addressed the burden placed upon the defendant whereby liability was avoided only by proof that the information did not "correspond with reality". 166 In order to ensure compliance with constitutional requirements, 167 the assertion of facts and the expression of subjective opinions were to be distinguished. 168 The Decree acknowledged that while the correspondence of the former could readily be verified in terms of Article 152, the latter could not be checked one way or another against such a standard. It reasoned 162 Ibid., para. 7.
163
Ibid., para. 7.
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Ibid., para. 9. The text suggested the influence of European jurisprudence. See, e.g., Lingens v. Austria, op.cit. note 137, para. 52: "The limits of acceptable criticism are […] wider as regards a politician as such than as regards a private individual. Unlike the latter, the former inevitably and knowingly lays himself open to close scrutiny of his every word and deed by both journalists and the public at large, and he must consequently display a greater degree of tolerance. No doubt Article 10(2) enables the reputation of others-that is to say, of all individuals-to be protected, and this protection extends to politicians too, even when they are not acting in their private capacity; but in such cases the requirements of such protection have to be weighed in relation to that expression of opinion should not, therefore, be considered as within the scope of Article 152. The 2005 Decree was thus a notable milestone, indicating at the very least that Article 152 no longer presented an "exclusive, self-contained, comprehensive system of rules" within Russian domestic law. 169 Indeed, in its Commentary on the Decree published in the same year, the Glasnost' Defense Foundation 170 drew attention to the document's far-reaching implications in opening up European legal principles to journalists and in enabling them to argue their cases by making direct reference to European jurisprudence. 171 This acknowledgement of the authority of European jurisprudence was in itself of major importance. At the same time, little analysis was to follow-at Supreme Court level or elsewhereto explain and disseminate the content of those European authorities, and no further was there detailed guidance provided for determining the proper limits of political speech. at breach of privacy, rather than defamation. Nevertheless, it offered some assistance in demarcating those spheres of activity by public officials upon which the press was entitled to comment and those upon which it was not. A later paragraph in the same document also appeared to advocate a nuanced approach to the public information function of the media, directing the courts in general terms to make concessions for the complex and shifting environment in which the media operated. In judging whether there had been an abuse of freedom of expression by the media , the courts were to have regarded to the context and to:
" […] consider not only the use in the article, TV or radio program of a word or expression (the wording) but also the context in which they were put (particularly the aim, genre and the style of the article, program or their specific part, if it is possible to view them as an opinion in the sphere of political discussion or a drawing of attention to the discussion of socially important matters, and what the attitude of the interviewer and/or the representatives of the editorial staff of the mass media towards the expressed opinions, judgments, statements is) as well as the social and political situation in the country as such or in its specific part (depending on the area of distribution of the mass media)."
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In a further move to discourage excessive awards of damages, the Supreme Court issued another Decree (No. 21) on in late 2010 175 adding a further two paragraphs to its June (No.16) Decree. The September 2010 Decree directed that where moral damages were awarded to compensate for injury suffered as a result of a media publication, the amount should be consistent with the purpose for which it was intended. In other words, it should provide compensation for the plaintiff's physical or moral suffering but should not be used as a weapon to limit freedom of expression. As stipulated in Article 1101(2) of the Civil Code, the sum awarded should be "reasonable and just", without "destroying" freedom of mass information (i ne vesti k narusheniiu svobody massovoi informatsii), and this appeal to moderation was equally relevant whether the plaintiff was a private individual or a public figure. In other words, the practice of awarding relatively higher figures by way of compensation to those in the public sphere was to be discontinued.
176
The combined effect of these 2005 and 2010 Supreme Court Decrees, therefore, was to give a strong steer on the importance of European standards in assessing whether the defendant in defamation cases could invoke the right freely to express political opinions. They did not establish Strasbourg jurisprudence 174 Ibid., para. 28. as binding precedent in the Russian domestic court but did point to use of European decisions as a vital resource in interpreting the ECHR and in guarding against future findings of violation by the ECtHR. 177 At the same time, many practical problems were left unresolved. It was not clear how exactly the lower courts-relatively unschooled in handling case law, particularly when this included European authorities 178 -were to assimilate such material into a coherent body of principle suitable for practical application. More fundamentally, it had not been explained in any detail how precisely those standards were to be translated into the existing strict liability framework of Article 152. Mass-Media Defense Centre (<www.mmdc.narod.ru>) is a not-for-profit organization whose primary purposes are stated as promoting freedom of expressing and supporting journalists in asserting their constitutional rights. Agora <www.openinform.ru/about/show/7/>) is an inter-regional defense which also assists journalists as well as bloggers and NGOs in resisting unlawful government interference.
assimilating the case law involving other respondent states (apart from obvious leading cases such as Lingens), cases involving Russia were easier to obtain in translation-and harder to ignore. If the 2005 Decree directed the Russian courts to apply European jurisprudence, these cases have provided more specific, and linguistically-accessible, 182 reference points on how this might be done. Examination of domestic cases six years after the 2005 Decree indicates that, while the citation of jurisprudence originating from other states may remain infrequent and lacking in detail in the lower courts, the recent cases involving Russian applicants to the ECtHR are noted and discussed.
183
A measure of the impact of European authority is a sign of a growing recognition that expression of opinion or comment should be treated differently from assertions of fact. While the distinction still causes some degree of confusion and the principles continue to be applied "selectively", 184 it is no longer widely disregarded, as it had been prior to 2005. Significant numbers of allegedly defamatory remarks are now classed as the former, thus permitting media defendants to escape liability under Article 152 (although there is acceptance that even the expression of comment may be actionable if it is completely lacking in factual foundation). 185 A telling comparison, indicating increasing tolerance in the approach to comment, can be found in the following two cases, two years apart, again both from District Courts in Moscow.
The 2009 case of Kadyrov v. Orlov 186 arose out of the circumstances surrounding the murder in Chechnya of Natalia Estemirova, a human rights activist. The defendant had stated on the website of a human rights campaign group: "I know, I am sure who is guilty of the murder of Natalia Estemirova. We all know that man. His name is Ramzan Kadyrov, president of the Chechen Republic. Ramzan had already threatened Natalia, insulted her, and considered her his personal enemy. We do not know whether he himself gave the order or whether it was given by his close comrades-in-arms to please the boss. [ 192 Perhaps more surprisingly, the court regarded this wording as the expression of Kashin's opinion, not a factual assertion of Iakemenko's participation in crime. In other words, for Kadyrov court "I know, I am sure that" presented fact, whereas for the Iakemenko court two years later "I myself do not doubt" prefaced the expression of opinion.
At the same time, while the increased receptivity to this distinction is certainly a welcome development, if labeling imputations as comment remains the main device for absolving those whom the courts regard as having been justified in putting information into the public domain, there may even be a tendency to stretch, and thereby distort, the boundaries of comment, as arguably occurred in the Iakemenko case. The distinction between fact and opinion cannot be drawn with precision; it must be approached in a consistent and reasoned way if an even-handed balance between competing interests is to be achieved. It should be noted, however, that in criminal proceedings for defamation Orlov was ultimately acquitted. The court held that an individual should not be held criminally liable for statements he or she believed to be true, and that no evidence of a criminal intent on behalf of the defendant had been disclosed. Khamovniki District Court, Moscow City (14 June 2011).
In any event, distinguishing fact from comment cannot serve as a sufficient shield for freedom of expression in all circumstances. The distinction is embedded in the wording of ECHR Article 10(1) and, of course, is not unique to Russian law. Presentation of false facts necessarily merits harsher treatment than expression of comment or opinion. But effective reporting must contain some factual data if debate on matters of public concern is not to be converted "into a purely fictitious concept". 193 An illustration of the difficulties left unresolved by increased leniency towards comment can be found in a later case involving the applicant in Fedchenko v. Russia discussed above.
194 Some time after Fedchenko's application to the ECtHR, his newspaper published an article alleging nepotism and profiteering in the award to the director of a local steel plant of a citizenship prize worth 1.8 million rubles. The information was presented in such a way that could not plausibly be characterized as representing opinion only; since the literal truth of the allegations could not be proved, the claim was upheld. 195 It is arguable that in cases of this nature, involving information of public interest, the interests of freedom of expression require some concessions to be extended to the journalist who has researched a story responsibly but has simply got some of the facts wrong-or, at least, cannot prove that they are completely true. The obligation to verify facts is an onerous one, but the jurisprudence of the ECtHR indicates that it is not absolute. It should not extend to establishing truth where this is "an unreasonable, if not impossible, task", 196 particularly where a story engages "the right of the public to be informed quickly about matters of legitimate general concern". 197 However, such concessions cannot readily be accommodated within the strict liability framework of Article 152, absolving the media defendant only when the literal truth of the story is proved.
As discussed above, 198 the RF Supreme Court ruled in its 2010 Decree that the Russian courts should not permit Article 152-under the guise of protection of honor and dignity-to be used as a weapon to limit freedom of expression. However, the continuing impact of the Decree will necessarily be limited by the absence of specific frameworks by which due consideration for freedom of expression might be integrated into the reasoning of the Russian courts. No amendment to the strict liability regime of Article 152 has been proposed in order to accommodate expression on matters of public interest. 198 See text at notes 175 and 176 supra.
Conclusion: Future Challenges
Protection for reputation is deeply embedded within the Russian legal tradition, and to that extent the post-Soviet Russian law of defamation was not written on a tabula rasa. Nevertheless, the restricted environment within which the press and media have developed is set apart from that found in many other members of the Council of Europe. It cannot therefore be said in Russia, as, for example, a member of the English judiciary once remarked, that the values to which the European Convention on Human Rights gives effect are "much the same" 206 values that Russian domestic law has already long accepted. Accordingly the incorporation of Convention rights into domestic law is no straightforward task. It has been left largely to the judiciary to accomplish this by building on the very basic framework of Article 152, the text of which has barely changed since Soviet times. Quite understandably there remains a lack of clarity not only about substantive mechanisms but, also, about the values to which the modern law should give effect.
Traditionally, in Russia and elsewhere, reputation has been seen as a social construct and defamation as a social tort with the dual functions of "protecting individual dignity [as] a matter of defending purely private interests" as well as "enforcing rules of civility [as] a matter of safeguarding the public good inherent in the maintenance of community identity". 207 The Soviet law of defamation clearly could be seen as operating in the social context, preserving relationships within the socialist order, and changing notions of public good in the new Russia allowed the law to be extended to the protection of business and even corporate reputations. Inside and outside of Russia, however, much of the modern case law now ranges beyond the social or commercial sphere to allegations concerning the responsibilities of the publicly accountable or the public lives of the famous. In these contexts, its focus is not so much social or commercial reputation in a narrow sense but, rather, on determining the extent to which public identity should be shielded from unfair attack. For example, a defendant seen recently in defamation litigation is, for example, the "superblogger" Alexei Naval'nyi.
The main substance of his blogs relates to institutional corruption, in particular in relation to procurement for government contracts. Their effects are unlikely to be much felt within the social or even business relationships of those named by him, and his true target lies elsewhere. In such cases, notions of public good are served not only by permitting the plaintiff some measure of control over the means by which his or her public reputation is mediated but, also, by allowing the defendant's voice to be heard within the proper limits of public debate.
This extension of the law of defamation into the public and political spheres entails a re-conceptualization of its traditional structures. As in the Soviet era, 209 this may require a reconsideration of how defamatoriness is to be measured, and the delineation of the defamatory will be particularly problematic in relation to new media where the conventions accepted by audiences are fluid. Recourse to decontextualized dictionary definitions, as applied in 2009 in Kadyrov v. Orlov, 210 is almost always an inadequate technique for determining whether reputation has been damaged; but it is particularly unhelpful, for example, in gauging the impact of an internet blog upon communities accustomed to the jargon and conventions of the blogosphere. A more nuanced approach is required that has regard to the estimation of the extended communities to which the remarks have been directed, and the beginnings of this are seen in the direction contained in the Supreme Court Decree of June 2010.
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But an even greater challenge is the need for proper engagement with the principle that freedom of expression-even potentially defamatory expressionhas a value for the author as well as for its audience, a concept accepted on paper by the Russian Federation's ratification of the ECHR but not properly integrated into judicial practice. The value attributed to freedom of expression, in competition with reputation, is not absolute but, rather, varies according to context, as Article 10 indicates: the freedom to express personal insult, for example, may be accorded little priority as compared with political speech on a matter of public importance. ECtHR jurisprudence-now acknowledged by the Russian courts-provides guidance on the relative weight of competing interests, but it is for domestic law to supply the mechanisms by which these are adjudicated. As the mass media have grown in circulation in Russia and beyond, other European jurisdictions have developed more finely-balanced frameworks for this judgment, dating from the Liublinskii District Court in Moscow on 4 June 2012, does not seem to have been made publicly available, and was under appeal at the time of writing. For an account of the subsequent campaign to mobilize other Party members to sue Naval'nyi, thereby bankrupting him, see <http://навальногокответу.рф/> and Naval'nyi's response at <http://navalny.livejournal.com/712841. html>. 209 See the text at note 46 supra. purpose. 212 This has been achieved largely through case law-in codified as well as in common-law systems. However, it is significant that, even in the English common law, there is now a proposal for legislation to secure the foundation for a "responsible-journalism" defense. 213 It is unreasonable to expect the Russian judiciary readily to construct and delimit such a defense unaided by domestic legislation and by reference to the jurisprudence of a court thousands of miles distant and not generally available in the Russian language. Reform of the Civil Code provisions, augmenting the framework of Article 152, would do much to support the judges in determining the proper limits of political speech for the twenty-first century. 212 See the text to notes 202-205 supra. 213 See op.cit. note 205 in relation to the "responsible-journalism" defense which is contained in the draft legislation codifying the English law of defamation and which was before Parliament at the time of writing.
